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A “retailer maintaining a place of business in Illinois” as described in 86 Ill. Adm. Code
150.201(i) is required to register with the State as an Illinois Use Tax collector.  See 86 Ill.
Adm. Code 150.801.  (This is a GIL).

March 20, 2000

Dear Xxxxx:

This letter is in response to your letter dated February 15, 2000.  The nature of your letter and
the information you have provided require that we respond with a General Information Letter, which is
designed to provide general information, is not a statement of Department policy and is not binding on
the Department.  See 2 Ill. Adm. Code 1200.120(b) and (c), enclosed.

In your letter, you have stated and made inquiry as follows:

On behalf of our client, we request that you send us your interpretation of the
application of the Sales and Use Tax with respect to ‘Nexus’ and registration in your
state and secondly, as the case maybe, for voluntary disclosure procedures.

Facts

Our client (‘ABC’), a company based in NAME, sells testing equipment used mainly by
telecommunication companies.  ABC is not registered for Sales & Use Taxes and has
never collected any taxes.

Our client does not have any employees or a permanent establishment in the United
States.

Sales are made FOB NAME and our client uses Fedex, UPS or other independent
carriers to ship the goods to its client’s premises.  It also uses any common carrier
requested by the customer.

There are three different type of sales:  the first is the sale made to a U.S. distributor
who, in turn, sells the equipment to the end user.  The second type of sale is the one
involves a direct transaction between our client and the end user.  This second type
normally involves large companies.

The third type is carried out through an independent representative who, in some cases,
receives a purchase order from clients.  The representative earns a commission on the
sale.
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The independent representative cannot approve a sale on behalf of our client (purchase
orders are sent to NAME for approval) or change the purchase price charged to the
ultimate customer.  The representative is always a registered company, never an
individual, and should be registered for Sales & Use Taxes.

Besides some demonstrator equipment, our client does not have a permanent
establishment, premises, inventories or assets of any kind in the U.S.

As a reference, the total sales for the last 3 years including sale for resale are
approximately $1,007,000.

Lastly, all payments are made directly to our client in NAME.

We would like to add that a sister company of our client has an office in STATE and
approximately 20 employees in various states.  This sister company generally sells the
same products but to different clients, mainly U.S. government departments.

Interpretation

We would like you to confirm that our client does not have a nexus in your state and
therefore is not required to register for sales and use tax purposes.

In the contrary, and in addition to your analysis of the issues and details of your state
voluntary disclosure procedures, we would appreciate you sending us a confirmation
that, taking into consideration that some of the products are purchased for resale and
that our client’s customers had to self-assess the tax, you will accept, if required, our
client’s registration on a go-forward basis.  We would also appreciate a confirmation
stating that our client will not be assessed for previous transactions since your
department has not lost any amounts in tax.

For any further information or to discuss any of the above-mentioned issues, please
contact ####.  Our client would like to resolve this issue as soon as possible and we
appreciate your prompt response.

In the context of a General Information Letter, the Department is unable to make nexus
determinations because the amount of information required to make that determination is often best
gathered by an auditor.  The following information outlines the principles of nexus.  We hope it is
helpful to you in determining whether you are responsible to pay tax in Illinois.

An “Illinois Retailer” is one who either accepts purchase orders in the State of Illinois or
maintains an inventory in Illinois and fills Illinois orders from that inventory.  The Illinois Retailer is
then liable for Retailers' Occupation Tax on gross receipts from sales and must collect the
corresponding Use Tax incurred by the purchasers.
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Another type of retailer is the retailer maintaining a place of business in Illinois.  The definition
of a “retailer maintaining a place of business in Illinois” is described in 86 Ill. Adm. Code 150.201(i),
enclosed.  This type of retailer is required to register with the State as an Illinois Use Tax collector.
See 86 Ill. Adm. Code 150.801, enclosed.  The retailer must collect and remit Use Tax to the State on
behalf of the retailer’s Illinois customers even though the retailer does not incur any Retailers'
Occupation Tax liability.

The United States Supreme Court in Quill Corp. v. North Dakota, 112 S.Ct 1904 (1992), set
forth the current guidelines for determining what nexus requirements must be met before a person is
properly subject to a state's tax laws.  The Supreme Court has set out a 2-prong test for nexus.  The
first prong is whether the Due Process Cause is satisfied.  Due process will be satisfied if the person
or entity purposely avails itself or himself of the benefits of an economic market in a forum state.  Quill
at 1910.

The second prong of the Supreme Court's nexus test requires that, if due process
requirements have been satisfied, the person or entity must have physical presence in the forum
state to satisfy the Commerce Clause.  A physical presence is not limited to an office or other
physical building.  Under Illinois law, it also includes the presence of any agent or representative of
the seller.  The representative need not be a sales representative.  Any type of physical presence in
the State of Illinois will trigger Use Tax collection responsibilities.  Please refer to Brown’s Furniture,
Inc. v. Zehnder, (1996), 171 Ill.2d 410.  Whether your representative or demonstrator equipment is in
Illinois may affect the nexus determination.

The final type of retailer is the out-of-State retailer that does not have sufficient nexus with
Illinois to be required to submit to Illinois tax laws.  A retailer in this situation does not incur Retailers’
Occupation Tax on sales into Illinois and is not required to collect Use Tax on behalf of its Illinois
customers.  However, the retailer’s Illinois customers will still incur Use Tax on the purchase of the
out-of-State goods and have a duty to self-assess their Use Tax liability and remit the amount directly
to the State.  The Use Tax rate is 6.25%.

We are enclosing an Illinois Business Packet, including the NUC-1, Business Registration
Application for your convenience in registering your client if you determine your client has nexus with
Illinois.

Depending on the particular facts of your client’s circumstances, your client may be eligible for
participation in the Department’s voluntary disclosure program.  (35 ILCS 735/3-9(b).)  The
Department’s rules on the voluntary disclosure program are found at 86 Ill. Adm. Code 210.126,
enclosed.  The rules are also available on the Department’s Web Site at
http://www.revenue.state.il.us/legalinformation/regs/part210/210-126.pdf.

I hope this information is helpful.  The Department of Revenue maintains a Web site, which
can be accessed at www.revenue.state.il.us.  If you have further questions related to the Illinois sales
tax laws, please contact the Department's Taxpayer Information Division at (217) 782-3336.
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If you are not under audit and you wish to obtain a binding Private Letter Ruling regarding your
factual situation, please submit all of the information set out in items 1 through 8 of the enclosed copy
of Section 1200.110(b).

Very truly yours,

Melanie A. Jarvis
Associate Counsel

MAJ:msk
Enc.


